Editor's Note: Reconsideration granted, decision reaffirned by O der dated
Qct. 14, 1998 -- See 240A th 240G bel ow

ROBERT AND MM AN LBEWS
V.
BUREAU - LAND IVANAGEMENT
| BLA 98- 237 Deci ded June 4, 1998

Appeal froma Decision of Admnistrative Law Judge Janes H Hef fernan,
di smssing an appeal of a Bureau of Land Managenent grazing trespass
determnation and partial suspension of a grazing allotnent authori zati on.
NV- 04- 97- 03.

Rever sed and renmanded.

1. Admnistrative Procedure: Hearings--Appeal s:
Jurisdiction--Gazing Permts and Li censes:
Admini strative Law Judge--Gazing Permts and Li censes:
Appeal s--Rul es of Practice: Appeal s: Notice of Appeal --
Rul es of Practice: Appeals: Satenent of Reasons--RlIl es
of Practice: Appeals: Tinely FHling

Wiere appel lants tinely file a notice of appeal under
43 CF.R 8§ 4.470 along wth a request for additional
tine to file a statenent of reasons in support of their
appeal , a deci sion dismssing the appeal as untinely
filed because no statenent of reasons was filed wthin
the 30-day appeal period is properly reversed.

APPEARANCES.  Karen Budd- Fal en, Esqg., Cheyenne, Woning, for Appel |l ants;
John W Seiger, Esq., dfice of the Held Solicitor, US Departnent of
the Interior, Salt Lake dty, Wah, for the Bureau of Land Managenent.

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Robert and Mvian Lew s appeal fromthe March 18, 1998, Deci sion of
Admini strative Law Judge Janes H Heffernan, dismssing their appeal of a
Bureau of Land Managenent (BLMor Bureau) grazing trespass deternination
and partial suspension of their grazing allotnent authorization. Judge
Heffernan granted a BLMMtion to DO smss the appeal because Appel | ants,
instead of stating their reasons for appeal in their notice of appeal
(which was tinely filed in accordance wth 43 CF. R § 4.470 and Subpart
4160), filed a request for extension of tine to file such statenent wthin
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30 days. V¢ have sua sponte expedited review due to the procedural
nature of the issue and the fact that our Decision reinstates the appeal .

h July 30, 1997, the Hy, Nevada, FHeld Gfice, BLM issued a Notice
of Proposed Decision declaring that the Lew ses had wlfully and repeated y
allowed their livestock to graze on certain public |lands wthout proper
authori zation. The Notice proposed assessi ng costs of $4,427.45 for the
unaut hori zed grazi ng and suspendi ng 25 percent of the aninal unit nonths
(AUMs) associated wth the Lew ses' authorized use of the Breedl ove and
Gapevine allotnents (162 AUMs and 140 AUM s, respectively). The Proposed
Deci sion al |l owed the Lew ses 15 days fromtheir recei pt of the Proposed
Decisionto file a protest. It stated that, "[i]n the absence of a
protest, the proposed decision wll becone the final decision of the
aut hori zed of ficer wthout further notice unl ess otherw se provided in the
proposed deci si on. "

The record shows that the Lew ses recei ved the Proposed Decisi on on
August 6, 1997. As we find nothing in the Notice providing otherw se, and
no protest was filed, the Noti ce of Proposed Deci sion becane BLMs final
deci sion (and subject to appeal) on August 21, 1997, by its own terns. The
Lew ses thereafter had 30 days to file a notice of appeal to an
admnistrative lawjudge under 43 CF. R 8 4.470 and Subpart 4160. Thorman
v. BLM 125 I BLA 100, 102-03 (1993). The record shows that, on
Septenter 5, 1997, they tinely filed a docunent styled "Notice of APPEAL,"
reciting as follows, inpart: "In order to effectively respond to the
allegations of [BLM counsel for the Lew ses] hereby requests an extensi on
of tinme tofileits Satenent of Reasons for this APPEAL. This request is
nade pursuant to 43 CF. R 8 4.22(f)." A Satenent of Reasons (SCR was
filed wth BLMon Cctober 2, 1997, after the 30-day period to file a notice
of appeal, but within the tine requested by the Lew ses' counsel.

The Hy Held Gfice, BLM transnmtted the natter to the Nevada S ate
Gfice, BLM on Qctober 15, 1997. Onh Novenber 20, 1997, the Sate Gfice
transmtted the natter to the Hearings Dvision, along wth a note that BLM
had requested the Solicitor's Gfice to file a notion for di smssal, based
onthe failure to file the SIRtinely. The matter was assi gned to Judge
Hef f ernan on Decenber 2, 1997, and the Solicitor filed such notion on BLMs
behal f on Decenibber 8, 1997. A supplenent to the notion was filed wth
Judge Heffernan on Decenber 17, 1997, noting that Administrative Law Judge
Kusnack had rejected an argunent simlar to that raised in the notion to
di smss in another grazing appeal, and arguing that he had erred in doi ng
so. The Lewses filed a response in opposition to BLMs notion to di smss
on Decenber 29, 1997.

As noted above, Judge Heffernan di smssed the appeal in the Decision
under appeal, granting BLMs notion to dismss. Judge Heffernan concl uded
that the requirenent in 43 CF. R 8 4.470(a) for an appellant to state in
the notice of appeal the reasons for appeal is jurisdictional and cannot
be waived. He ruled that, when a notice of appeal is received w thout
reasons stated therein or a statenent is not recei ved wthin the 30-day

appeal
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period, 8 4.470(b) is triggered automatically and any further challenge is
barred. For the foll ow ng reasons, we reverse.

[1] The governing regulation, 43 CF. R 8§ 4.470, provides:

(a) Any applicant, permttee, |essee, or any other person
whose interest is adversely affected by a final decision of the
aut hori zed of ficer nay appeal to an admnistrative | aw judge by
filing his appeal in the office of the authorized officer wthin
30 days after receipt of the decision. The appeal shall state
the reasons, clearly and conci sely, why the appel | ant thinks
the final decision of the authorized officer isinerror. Al
grounds of error not stated shall be considered as wai ved, and
no such wai ved ground of error may be presented at the hearing
unl ess ordered or permtted by the admnistrative | aw j udge.

(b) Any applicant, permttee, |essee, or any other person
who, after proper notification, fails to appeal a final decision
of the authorized officer wthin the period prescribed in the
decision, shall be barred thereafter fromchal l enging the natters
adjudicated in that final decision.

(Enphasi s supplied.) 1/

In support of his Decision, Judge Heffernan quotes fromLeonard Bown,
12 1 BLA 192, 194 (1973):

Appel lant's letter constituted his appeal fromthe decision
of the Dstrict Manager. Appellant failed, however, to
articul ate any reasons show ng why the decision of the Ostrict
Manager was in error. Pursuant to 43 R 8§ 4.470(d), where an
appl i cant appeal s to a Judge froma decision of a Ostrict
Manager and fails to clearly and concisely state his grounds for
error, the appeal is properly di smssed.

In that case, the appellant announced in his notice of appeal that he woul d
"fight" BLMs grazing decision, but failed to address why he thought the
decision was in error. Nothing shows that the appel | ant i n Bown ever

suppl enented that inadequate statenent or requested additional tine to do
so.

1/ The regulations further provide that the BLMSate Orector nay el ect
tofileanotionto dismss the appeal "[within 30 days after his receipt
of the appeal, * * * serving a copy thereof upon the appellant” if the
appeal is frivolous, it was filed late, the errors are not clearly and
concisely stated, the issues are inmaterial, or the issues were previously
adjudicated finally for the Departnent. 43 CF.R 8§ 4.470(d). The
appel l ant has 20 days fromservice of the notion to file an answer thereto.
The regul ation then provides that the "appeal, notion, * * * and the
answers Wil be transmtted to the Hearings Ovision, Gfice of Hearings
and Appeals.” 1d. That provision was duly fol | oned here.
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V¢ find no Board decisions before or after Bown which have addressed
the preci se question here. In tw cases precedi ng Bown, the Board hel d
that the admnistrative |aw judge properly declined to revi ewissues
whi ch had been the subj ect of appeal s previously di smssed pursuant to
the 8 4.470 regulation (inits prior codification at 43 CF. R § 1853.1(a)
(1971)) because the appel lant had failed to articulate error in the
appeal ed decision. See Hdon L. Smth, 8 IBLA 86, 89 (1972); Hdon L.
Smth, 5 1BLA 330, 335 79 .0 149, 151 (1972). However, neither of those
cases invol ved a notice of appeal acconpani ed by a request for additional
tine to file a statenent of reasons.

The regul ation at 43 CF.R 8§ 4.470(a) itself provides the
admni strative IaWj udge review ng a case wth sone discretion. In
stipulating that "[t]he appeal shall state the reasons, clearly and
conci sely, why the appellant thinks the final decision of the authorized
officer isinerror,"” § 4.470(a) pI’OVI des that "[a]ll grounds of error not
stated shal | be considered as waived." But the regul ation then provides
that the admnistrative | aw judge nay permt a waived ground of error to be
presented at the hearing. Thus, a failure to state error wll not prove
fatal to the appeal in every case. In viewof such discretion, the
regul ati on cannot be viewed as establishing a jurisdictional requirenent.
Further, 43 CF. R 8 4.470(d) provides that the Sate Director nust file a
notion wthin 30 days after transmttal "requesting” dismssal for failure
to satisfactorily articulate assertions of error and that the
admnistrative lawjudge "shall rule on the notion,” suggesting that a
dismssal is not autonatic, as Judge Heffernan concluded. FHnally, as the
admnistrative law judge has latitude in sone cases to allowin grounds of
error even though untinely filed, he nust by necessity have authority to
grant a party additional tine beyond the original 30-day tine period to
articulate those grounds in order to review a request to consider them

W note that 8§ 4.470(a) speaks of "filing" an "appeal " w t hout
di sti ngui shing individual docunents or filings, while el sewhere (see
43 CF. R 88 4.310, 4.411, 4.412, and 4.1282) the regul ations clearly
differentiate between "notices of appeal,” for which no extensions can be
granted (43 CF.R § 4.411), and "statenents of reasons,” for which
extensions can be granted. 43 CF R 8§ 4.22(f); Awrican Glsonite .,
111 IBLA'1, 7-8, 96 |.D 408, 412 (1989). 2/ A best, there is an
anlm gwty in4a3 CFR 84 470(a) concerni ng whether, in "filing" an
"appeal " wthin 30 days, an appel | ant nust al so state reasons, or suffer
dismssal. As noted above, the fact that an admnistrative | aw judge has
discretion to forgive the failure to state reasons wthin 30 days can be
reasonably read as providing that failure to file an SORalong wth the
notice of appeal would not result in dismssal of the appeal. In view of
that anbiguity, and in the

2/ It is established that the requirenent to tinely file a notice of
appeal under 43 CF.R Subpart 4160 is al so nandatory. Thonan v. BLM
125 IBLA at 102. Athough it speaks in broad terns, that decision does
not address the issue presented here.
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absence of a clear warning that such failure would result in the nandat ory
dismssal of the appeal (see, e.g. 43 CF. R § 4.411(c)), we are unw | ling
to construe the regulation in a nanner that forecloses a party's right to
appeal . 3/

V¢ al so agree wth Appellants that an administrative |awjudge is
enpovered by 43 CF. R 8 4.22(f) to grant a request for extension of tine
for filing an SR 4/ Appellant's request for extension explicitly cited
that provision. Ve have regarded the provisions of 43 CF.R 8 4.22(f) as
granting this Board broad authority to grant extensions of tine. Anerican
Glsonite ., 111 IBLAat 7-8, 9 |.D at 412. By its own terns, that
regul ati on al so enpowers admni strative | aw judges wth broad authority to
grant extensions, being a "general rule[] applicable to all types of
proceedi ngs before the Hearings D vision and the several Appeal s Boards of
the Gfice of Hearings and Appeals." 43 CF. R § 4.20.

Wien review ng the i ssue of procedural dismssal in the context of our
own regul atory guidelines, the Board obser ved:

The Board avoi ds procedural dismssals if there has been no

show ng that a procedural deficiency has prejudiced an adverse
party. Indeed, in the absence of such a show ng, dismssal of an
appeal mght be deened an abuse of discretion. See Lhited Sates
v. Rce, No. AV. 72-467, PHX VEC (D Ariz. Feb. 1, 1974),
reversing Lhited Sates v. Rce, 2 IBLA 124 (1971).

Janes C Mckey, 96 IBLA 356, 359, 94 |.D 132, 134 (1987). V¢ find that
BLMhas not been prej udi ced by the circunstances here. The record clearly
shows that Appellants' SR was recei ved on ctober 2, 1997, wel|l before the
case file was sent to the Nevada Sate dfice, and in anple tine to all ow

3/ W note that the "conpanion” BLMregul ati on governing the initiation of
appeal s, 43 CF.R § 4160.4, al so contai ns not hi ng warning a prospective
appel lant that no extension to file an SR coul d be granted or supporting a
readi ng preventing the granting of extensions of tine to file SIRs inlieu
of filing a notice of appeal acconpanied by an S(Rw thin the 30-day tine
period. A though that provision invokes the terns of 43 CF. R § 4.470, it
also sinply refers to the 30-day "filing" deadline. No nention is nade of
arequirenent that all reasons nust be filed wthin the 30-day deadline, on
pai n of dismssal of the appeal for lack of jurisdiction.

4/ Regulation 43 CF.R 8 4.22(f) reads:

"(1) The tine for filing or serving any docunent rmay be extended by
the Appeal s Board or other officer before whomthe proceeding i s pendi ng,
except for the tine for filing a notice of appeal and except where such
extension is contrary to law or regul ation.

"(2) Arequest for an extension of tine nust be filed wthin the tine
allowed for the filing or serving of the docunent * * *. "
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BLMto respond. In these circunstances, in viewof the general provision
authorizing granting of extensions set out at 43 CF.R 8 4.22, and in the
absence of an unanbi guous regul atory provision nmandati ng di smssal of an
appeal where an SCRis not filed wthin the 30-day appeal period, failure
to consider Appellants' SCR woul d be an abuse of discretion.

Accordingly, there is nothing remai ning to adjudi cate concerning the
procedural validity of the appeal, and Judge Heffernan' s Decision
dismssing the appeal is properly reversed. Qur action necessitates
renandi ng the case for himto determine the nerits of the alleged grazing
trespass.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis reversed and the natter renanded for further review

David L. Hughes
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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| BLA 98- 237R : NV- 04- 97- 03
: 144 1 BLA 235 (June 4, 1998)
RBERT AAD MM AN LEWS Gazing
V. :
BUREAU GF LAND MANACEVENT : Petition for Reconsideration

(ON REGONS CERATI ON : G ant ed;
: Deci si on Reaffirned

DR

The Bureau of Land Managenent (BLM) has filed a Petition for Recon-
sideration of the Decision of the Interior Board of Land Appeal s in Robert
and Mvian Lews v. Bureau of Land Managenent, 144 |BLA 235 (1998), wherein
we reversed a Decision of Admnistrative Law Judge Janes H Hef fernan
di smssing an appeal of a BLMgrazing trespass determnati on and parti al
suspension of a grazing allotnent authorization and renanded the natter to
himfor consideration of the appeal. V¢ held that, where appellants tinely
file a notice of appeal under 43 CF. R 8 4.470 along wth a request for
additional tine to file a statenent of reasons (SOR in support of their
appeal , a deci sion dismssing the appeal as untinely filed because no S(R
was filed wthin the 30-day appeal period is properly reversed. Lews v.
BLM 144 |1 BLA at 238-39.

" reconsi deration, counsel for BLMconplains that the Board i ssued
its Decision on an expedited basis wthout notifying BLMand prior to BLMs
opportunity to file an answer to Appel lants' S(R 1/ (Petition at 5.)

1/ The case appeared to be ripe for pronpt action. The controlling
guestion was whet her the Departnental admnistrative |aw judge | acked
jurisdiction over the appeal because no cogni zabl e noti ce of appeal was
tinely filed. That question had been fully briefed before the

admni strative | aw judge below so that the record apparently contai ned a
conplete recitation of BLMs position on the issue. V¢ found valid reasons
torule expeditiously, inthat the notion to dismss for |ack of
jurisdiction before the admnistrative | aw j udge shoul d have been deni ed,
because a | egal | y cogni zabl e notice of appeal had in fact been tinely
filed. S nce there was no mdd e ground (either there was jurisdiction or
there was not), and since a grazing hearing had been cal |l ed off because of
the ruling below we determined that expeditious treatnent was appropriate
to place the matter back on track before the Hearings O vision as soon as
possi bl e.
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This point is well taken; BLMs inability to participate fully before the
Board constitutes extraordinary circunstances justifying the granting of
its Petition. See 43 CF R 8§ 4.413. BLMhas set out its views fully in
its Petition. Having reviewed BLMs Petition, we reaffirmour earlier
Deci si on.

The facts of this natter are fully set out in Lews v. BLM supra, and
Wil not be reiterated here. The salient point is that, although the
Lew ses tinely filed a docunent styled "Notice of APPEAL," they did not set
out their reasons for appealing in that docunent, but instead stated: "In
order to effectively respond to the allegations of [BLM counsel for the
Lew ses] hereby requests an extension of tine to file its Satenent of
Reasons for this APPEAL. This request is nade pursuant to 43 CF. R
8§ 4.22(f)." A SCRwas filed wth BLMon Qctober 2, 1997, after the 30-day
period to file a notice of appeal, but wthin 30 days of the deadl i ne.
Judge Heffernan di smssed the appeal in the Decision under appeal, granting
anotionto dismss filed by BLM Judge Heffernan concl uded that the
requirenent in 43 CF.R § 4.470(a) for an appellant to state in the notice
of appeal the reasons for appeal is jurisdictional and cannot be wai ved.
He ruled that, when a notice of appeal is received wthout reasons stated
therein or a statenent is not received wthin the 30- day appeal period,
8 4.470(b) is triggered autonatically and any further chal l enge i s barred.
144 | BLA 236- 37.

2/ Qounsel for BLMpoints out that our Decision in Lews incorrectly

st at ed that the SIRwas filed "wthin the tine requested by the Lew ses'
counsel ," when the Lew ses' counsel actually did not specify a tine period
i n whi ch she woul d submit their S(R This error is expl ai ned by the fact
that the Lewses filed their SIRwthin 30 days of the deadline for filing
their notice of appeal and requests for extensions of tine are usually nade
and granted in 30-day increnents fromthat deadl i ne.

Qounsel for BLMpoints out that the Lew s Decision "erroneously states
that the Hy Held dfice "transmtted the natter' to the state office on
"Qctober 15[,] 1997.'" (ounsel notes that, "[a]lthough form 1850- 2,
entitled 'Gazing Appeal Transmittal' was signed by the authorized office
on rtober 15, 1997, the actual transmttal did not occur on that date.”
(Petitionat 3 n.2) Apparently, the transmttal did not occur until
Nov. 3, 1997. (ounsel does not specify howthe msstatenent of that date
has any rel evance.
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The governing regul ation, 43 CF. R 8§ 4.470, provides:

(a) Any applicant, permttee, |essee, or any other person
whose interest is adversely affected by a final decision of the
aut hori zed of ficer nay appeal to an admnistrative |aw judge by
filing his appeal in the office of the authorized officer wthin
30 days after receipt of the decision. The appeal shall state
the reasons, clearly and conci sely, why the appel | ant thinks
the final decision of the authorized officer isinerror. Al
grounds of error not stated shall be considered as wai ved, and
no such wai ved ground of error may be presented at the hearing
unl ess ordered or permtted by the admnistrative | aw j udge.

(b) Any applicant, permttee, |essee, or any other person
who, after proper notification, fails to appeal a final decision
of the authorized officer wthin the period prescribed in the
decision, shall be barred thereafter fromchal lenging the natters
adjudicated in that final decision.

(Ephasi s supplied.)

BLMasserts that "the plain | anguage of the controlling regul ations
provides no authority to waive the requirenent to submt the grounds of
error in agrazing appeal” wthin the 30-day appeal period. (Petition
at 7). ounsel cites the second sentence of 43 CF. R § 4.470(a),
providing that the "appeal shall state the reasons, clearly and concisely,
why the appel lant thinks the final decision of the authorized officer is in
error." As we held, reading this sentence in vacuo as inposing a nandat ory
requi renent (such that failure to conply wth it denies the admnistrative
| aw judge of jurisdiction over the natter) is inconsistent wth other
provisions of the regulation granting the admnistrative | aw j udge
discretion to waive the failure to conply and consider the appeal. The
regul ation itself explicitly recognizes that "grounds of error not stated
[are] considered as wai ved unl ess ordered or permtted by the
admnistrative lawjudge.” If the failure to conply renoved the
admnistrative lawjudge's jurisdiction, he or she woul d be w t hout
authority to forgive the failure in order to consider which argunents to
"order" or "permt." BLMconcedes that this is not the case under
43 CF.R § 4.474(a), where the admnistrative | aw judge has discretion to
admt an issue not covered by an appel lant's specifications of error if the
admnistrative lawjudge rules that the issue is "essential™ to the

144 | BLA 240C

WAW Ver si on



| BLA 98- 237R

"controversy." (Petitionat 11.) 3/ The presence of that authority
necessarily neans that the admnistrative | awjudge does not | ose
jurisdiction on account of the late iteration of reasons for appeal .
Accordingly, we cannot agree that the "plain | anguage” of the entire
regul ati on supports Judge Heffernan's hol ding that dismssal of the
Lew ses' appeal was nandat ory because they failed to state their reasons
for appeal ing wthin the 30-day appeal period.

The | anguage of 43 CF. R 8§ 4.470(b) does not dictate another result
here, as the Lew ses did not fail "to appeal a final decision of the
aut hori zed of ficer wthin the period prescribed in the decision,” but
instead filed a tinely notice of appeal and request for extension of tine
tofile an SR

The I anguage of 43 CF. R § 4.470(d) supports the rational e of our
Decision. It allows BLMto file a notion "requesting that the appeal be
di smssed" for any of several specified procedural grounds. By stating,
"if the notion is sustained,” it recognizes that, although the
admnistrative | aw judge nust "rule on the notion" to dismss, he nay deny
it where it would be an abuse of discretionto "sustain" it. Ve do not
dispute that the admnistrative | awjudge | acks authority to deny notions
to dismss where dismssal is plainly and unanbi guously required, such as
where no tinely notice of appeal is filed See 43 CFR 8§ 4. 470(b)
However, there is no regulation stating that failure to file an SCRwthin
t he 30-day tine period for filing a notice of appeal nandates di smssal.
Accordingly, we find no basis for BLMs presunption that failure to state
reasons for appeal wthin the 30-day appeal period in all cases nandat es
granting of a notion under 43 CF. R § 4.470(b).

BLMargues that our Decision holds that we wll not "enforce
procedural requirenents unless the regul ations explicitly state that
failure to conply will result in nmandatory dismssal ." (Petition at 6-7.)

Ve stand by our policy of not interpreting any regulation to allowa

3/ BLMconcludes that "the nost reasonabl e and perhaps only correct
readi ng of section 4.474(a) is that an administrative | awjudge can al |l ow
new issues to be raised only if the appellant tinely submtted his or her
original grounds of error” wthinthe tine allowed for filing the notice of
appeal . (Petition at 11.) Ve do not share that view

The provision grants the admnistrative | aw judge authority to narrow
t he evi dence presented and i ssues rai sed by considering notions i nmedi at el y
prior to the hearing on the natter. Ve see nothing init barring the
granting of extensions of tine to an appellant to prepare specifications of
error. Nor would the granting of such an extension inpair the operation of
this provision: extensions can be restricted so that specifications of
error are conpl eted prior to the hearing date.
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forfeiture of a party's right to appeal in the absence of unanbi guous

| anguage nandating di smssal. The Departnent favors resol uti on of disputes
on the nerits and seeks to avoi d technical dispositions where there is no
show ng of prejudice to an adverse party. Janes C Mackey, 96 | BLA 356,

94 1.D 132 (1987). In keeping wth that policy, regulations that inpose a
forfeiture for nonconpliance nust be strictly construed. Conpare Harvey A
difton, 60 IBLA 29, 34 (1981) (citing 3 Sutherland Satutory Gonstruction
88 59.02 and .03 (4th ed. 1974)). The present regul ation, read as a whol e,
does not nandate dismssal for lack of jurisdiction. This is significant
inthat other regulations that do require dismssal contain express

war ni ngs.

As we held, and as BLMrecognizes in its Petition (Petition at 16),
the Board s decision in Leonard Bown, 12 IBLA 192 (1973), is conpletely
di stingui shabl e fromthe instant appeal, in that the appellant there failed
to set out adequate reasons for his appeal and failed to request an
extension of tine to suppl enent those i nadequate reasons. BLM nevert hel ess
argues that "Bown is inportant because the Board did not require the BLMto
show prej udi ce[, but r]lather the failure to submt grounds of error
resulted in perenptory dismssal, and the Board held that this was
appropriate.” (Petition at 16.) BLMsubmts that this result "is
inconsistent wth if not directly contrary to the Lew s decision” (Petition
at 16), which, it argues, holds that we wll not "enforce procedural
requirenents unless * * * the BLMaffirnativel y denonstrates prejudice.”
(Petition at 6-7). BLM mi sper cei ves our Deci si on.

VW heldinlLews v. BLMthat the admnistrative | aw judge coul d not
properly dismss an appeal for lack of jurisdiction on account of failure
to state reasons tinely where the appellant had filed a tinely request for
additional tine to file his reasons. Further, in the absence of a show ng
that granting an extension woul d prejudice BLMor other party, the request
for extension nay be granted under 43 CF. R 8§ 4.22(f). In Bown the
guestion whether a party woul d be prejudi ced by granti ng an extensi on was
not presented, as there was no request for extension. Bown renains as
precedent for the proposition that, where a party tinely files an
i nadequate SCR and evinces no intention to suppl enent that SOR hi s appeal
nay properly be summarily di smssed, wthout necessity of show ng
prejudice. Bown and Lew s are entirely consistent wth Board case | aw
providing that, although it is the Board s policy to avoid procedural
di smssal where there is no show ng of prejudice to an adverse party (Janes
Mackey, supra), an appel |l ant bringing an appeal before the Board, nust,
wth sone particularity, show adequate reasons for the appeal and incl ude
argunent or evidence of error, and that conclusory allegations of error,
standing al one, are insufficient; and that an appeal is properly summarily
di smssed w thout need of show ng prejudi ce where no reasons are tinely
stated or inadequate reasons are stated. Livesay v. CGBM 112 |BLA 137
(1989); Add-Ventures, Ltd., 95 IBLA 44 (1986); Lhited Sates v. De H sher,
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92 IBLA 226 (1986). O course, if no (or inadequate) reasons are filed
wthin whatever tine is provided to do so (whether extended or not), the
appeal may still be summarily di smssed.

Fnally, theregulations at 43 CF. R 8 4.22(f)(1) do provide
admnistrative awjudges authority to grant extensions, "except where such
extension is contrary to lawor regulation.” BLMpresunes that no
extensions can be granted under 43 CF. R § 4.22(f) because "such extensi on
iscontrary to* * * regulation.” UWnlike in other regul atory contexts
cited in our Decision where extensions to file specified docunents are
expressly disallowed, we find nothing in 43 CF.R 8§ 4.470 banni ng
extensions of tine to file SO in grazing appeal s to the Hearings
Dvision. W cannot hold that 43 CF. R 8 4.470 is so clear that a
reasonabl e person coul d concl ude that an extensi on was prohibited here,
that is, that filing atinely notice of appeal and request for extension of
tine to file an SORwoul d not preserve his or her appeal rights. |ndeed,
43 CF. R 8§ 4.22(f)(2) appears to set out the blueprint for a party to gain
additional tine to prepare an appeal or for counsel to effectively
represent his or her client's interests.

Fnally, we are unpersuaded, as urged by BLM that our hol ding wl |
encourage frivolous appeals. The admnistrative law judge still has
authority to dismss appeal s that are not supported by clear and conci se
SR, although he or she (and BLM) nay have to wait a few days | onger to
determne what those reasons are. He or she also retains authority to
prevent dilatory tactics or other abuse of the extension of tine authority
by denying requests for extension or limting the tine all owed where
appropriate. However, there nust be a reasonabl e basis for the exercise of
this discretion, such as denonstrabl e prejudice to another party.

To the extent not addressed herein, the parties' argunents have been
consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the Petition for
Reconsideration is granted and our Decisionin Lews v. BLM supra, is
reaf firned.

David L. Hughes
| concur: Admini strative Judge

WIlT A lrwn
Admini strative Judge
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